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SENT VIA FAX (608-264-6948)
April 7, 2003

Debora Kennedy
Legislative Reference Bureau
100 North Hamilton Street
Madison, Wl §3703

Re: Born Alive Legislation
Dear Debora,

Please draft the attached proposal for Senator Mary Lazich
and Representative Mark Gundrum.

The intent of this legislation is to clarify that infants who are
born alive after an abortion have the same legal rights as infants
born alive after a natural or induced labor or a cesarean section. in

-other words, the circumstance of how a live birth occurs does not

affect the legal status of the newborn.

Also attached for your reference is a copy of the federal
Born-Alive Infants Protection Act of 2002, which is similar
legislation passed by the U.S. Congress last year. As you can see,
the federal act only applies to “any Act of Congress” or "any ruling,
regulation, or interpretation of the various administrative bureaus
and agencies of the United States”. The attached proposal is an

adaptation of this federal law for the State of Wisconsin.

If you have any questions, please do not hesitate to contact
me at 414-778-5780.

Sincerely,

gx?"}&(a/q Z: /

Mary A. Klaver
Legislative Legal Counsel

¢c. Senator Mary Lazich
Representative Mark Gundrum

Hclp make | ife Without Limi ts a rcalitﬂ for future generations
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146.705 Determination of live birth. (1) In this section:

(a) “Abortion™ has the meaning given in s. 253.10 (2) (a).

(b) “Live birth" means the complete expulsioh or extraction of a human
being from his or her mother, at any stage of development, who after the
expulsidn or éxtraction breathes or has a beating hear, pulsation of the umbilical
cord, or deﬁnite movement of voluntary muscles, regardléss of whether the
umbilical,cord has been cut, and regardless of whether the expulsion or

\\/

| extragtibn occurs as a result of natural or induced labor, a cesarean section, or
an abortion. _

(2) An individual who undergbes alive birth is born alive.

(3) Nothing in this section sha“ be construed to affirm, deny, expand, t;r

contract any legal status or legal right applicable to a human being at anyApoint

prior to being born alive.

P.B213
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116 STAT. 926 PUBLIC LAW 107-207—AUG. 5, 2002

Aug. 6, 2002

[H.R. 2175}

Barn-Alive
Infants
Protaction Aet of
2002.

1 UBC 1 note.

‘trative bureauns and agenciee of
¢

Public Law 107-207
107th Congress .
An Act

To protect infants who are born alive.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SH.OB.T TITLE.

This Act may be cited as the “Born-Alive, Infants Protection
Act of 2002”. _ ,
SEC. 2. DEFINITION OF BORN-ALJIVE INFANT.

(a) IN GENERAL.—Chepter, 1 of title 1, United States Code,
is amended by adding at the end the following:

«gg. ‘Person’, ‘human being’, ‘child’, and ‘ndividual’ as
.~ including born.alive infant

“(a) In determining the meaning of any Act of Congress, or

of any ruling, regulation, or inbegret.ation of the various adminis-

e United States, the words ‘per-
gor’, *human being), ‘child’, and ‘ndividual, shall include every
jnfant member of the species homo sapiens who is born alive at
any stage of development. . :

“(b) As used in this section, the term ‘born alive’, with respect
to a member of the species homo sapiens, meaud the complete
expulsion or extraction from his or her mother of that member,
at any stage of development, who after such e;rfpulmon or extraction
breathes or has a beating heart, pulsation of the umbilical cord,
or definite movement of voluntary muscles, regardless of whether
the umbilical cord has been cut, end regardless of whether the

nlsion or extraction occurs as a result of natural or induced
labor, cesarean section, or induced abortion.

“¢) Nothing in this section ghall be construed to affirm, deny,
expand, or coniract any legal status or legal right applicable to
any member of the species homo sapiens at any point prior to
beinfb‘born alive’ as ed in this section.”.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 1 of title 1, United States Code, is amendedg1 by
adding at the end the following new item:

48 ‘Persor’, ‘human being’, ‘child’, and Sndividual’ as including born-slive infext.”.

Approved Angust 5, 2002.

LEGISLATIVE HISTORY-H.R. 2175

HOUSE REPORTS: No. 107-186 (Comm..on the Judiciary).
CONGRESSIONAL RECQRD, Vol. 148 (2002): .

Mar. 12, considered and passed House. .
July 18, considered and %G Senate. )
WEEKLY COMPILATION OF SIDENTIAL DOCUMENTS, Vol. 38 (2002):
Aug. 5, Prasidential remarks. )
' @)
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Kennedy, Debora

From: Dsida, Michael

Sent: Wednesday, April 09, 2003 3:35 PM
© To: ‘mklaver@wrtl.org'

Cc: ’ Kennedy, Debora

Subject: Born alive rule

If 1 understood you correctly, you suggested yesterday that, under the born alive rule, once a child is born alive, he or she
is entitled to all of the rights.and privileges of every other child. According to the court of appeals in Cornelius, the born
alive rule originally applied to the law of homicide. Under the common law version of that rule, a person who causes
injuries to a fetus could be convicted of homicide if the fetus/child is ultimately born alive. In Puhl v. Milwaukee
Automobile Ins. Co., 164 Wis. 272 (1916), the Supreme Court indicated that the rule should also apply in civil cases in

. which a fetus, later born alive, is injured in utero. But there does not appear to be a rule in Wisconsin that is as broad as
the one you described.

The absence of that type of rule should not preclude us from drafting a bill to accomplish your objectives. But defining
. "born alive,” without including language stating how that definition is to be used, may be insufficient.

Please let us know how you want us to proceed.

Mike Dsida

Legislative Reference Bureau
608/266-9867
michael.dsida @ state.legis.wi.us
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

AN Act ...; relating to: live birth or the circumstance of being born alive.

Analysis by the Legislative Reference Bureau

Under current law, the terms “live birth” and “born alive” are not defined and
are used in various statutes, including those relating to abortion and disposition of
property to heirs at death.

This bill defines “born alive” and “live birth” for application to all of the statutes.
Further, the bill requires statutory construction so that one who is born alive or who
undergoes live birth as the result of an abortion has the same legal status and legal
rights as a human being at any point after the human being is born alive or undergoes
the live birth as the result of natural or induced labor or a cesarean section. Lastly,
the bill prohibits construction of this requirement to affirm, deny, expand, or contract
a legal status or legal right that is applicable to a human being at any point before
the human being is born alive or undergoes the live birth. '

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcCTION 1. 990.001 (17) of the statutes is created to read:
990.001 (17) LIVE BIRTH OR CIRCUMSTANCE OF BEING BORN ALIVE. (a) If a statute

refers to a live birth or to the circumstance in which an individual is born alive, the
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SEcTION 1

statute shall be construed so that whoever is born alive or undergoes a live birth as
the result of an abortion, as defined in s. 253.10 (2) (a), has the same legal status and
legal rights as'a huﬁlan being at any point after the human being is born alive or
undergoes a live birth as the result of natural or induced labor or a cesarean section.

(b) Paragraph (a) may not be construed to affirm, deny, expand, or contract a
legal status or legal right that is applicable to a human being at any point before the
human being is born alive or ﬁndergoes the live birth.

SECTION 2. 990.01 (4m) of the statutes is created to read:

990.01 (4m) BORN ALIVE. “Born alive” means l;e1ng completely expelled ‘or 4
extracted, at any stage of development, from a mother who is a human being and,
after the expulsion or extraction, breathing or having a beating heart, pulsation of
the umbilical cord, or definite movement of voluntary muscles, regardless of whether
the umbilical cord has been cut, ‘;md regardless of whether the expulsion or
extraction occurs as a result of natural or induced labor, a cesarean section, or an
abortion, as defined in s. 253.10 (2) (a).

SECTION 3. 990.01 (19)) of the statutes is created to read:

990.01 (195) LivE BIRTH. “Live birth” means the complete expulsion or
extraction from the mother, at any stage of development, of a human being who, after
the expulsion or extraction, breathes or has a beating heart, pulsation of the
umbilical cord, or definite movement of voluntary muscles, regardless of whether the
umbilical cord has been cut, and regardless of whether the expulsion or extraction
occurs as a résult of natural or induced labor, a cesarean section, or an abortion; as

defined in s. 253.10 (2) (a).

(END)
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OP-Hof\ L
S

1 AN AcT -..; relating to: live birth or the circumstance of being born alive.

Analysis by the Legislative Reference Bureau

Under current law, the terms “live birth” and “born alive® are not defined and
are used in various statutes, including those relating to abortion and disposition of
property to heirs at death.

This bill defines “born alive” and “live birth” for application to all of the statutes.
Further, the bill requires statutory construction so that one who is born alive or who
undergoes live birth as the result of an abortion has the same legal status and legal
rights as a human heing at any point after the human being is born alive or undergoes
the live birth as the result of natural or induced labor or a cesarean section. Lastly,
the bill prohibits construction of this requirement to affirm, deny, expand, or contract
a legal status or legal right that is applicable to 2 human being at any point before
the human being is born alive or undergoes the live birth,

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do |
enact as follows: ,

2 | SECTION 1. 990.001 (17) of the statutes is created to read:
3 990.001 (17) LIVE BIRTH OR CIRCUMSTANCE OF BEING BORN ALIVE. (a) If a statute

4 refers to a Live birth or to the circumstance in which an individual is born alive, the
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statute shall be construed so that whoever is born alive or undergoes a live birth as
the result of an abortion, as defined in s. 253,10 (2) (a), bas the same legal status and

legal rights as a human being at any point after the human being is born alive or

undergoes a live birth as the result of natural or induced labor or a cesarean section.

(b) Paragraph (a) nay not be construed to affirm, deny, expand, or contract a
legal status or legal right that is applicable to 2 human heing at any point before the
human being is born alive or undergoes‘the live birth,

SECTION 2. 990.01 (4m) ofthe statutes is created to read:
5w-+ﬁ respeat-to a human beinqg ,
990.01 (4m) BORN ALIVE. “Born ahve meansxb.ug-completely expelled or
Lrom Wiser her Mcther -
extracte;i‘ at any stage of developmen

after the expulsion or extraction;breathing6rike ing ¢ beating heart, pulsation of

the wmbilical cord, or definite movement ﬁvolmim

the umbilical cord has been cut, and regardless of whether the expulsion or
extraction occurs as a result of natural or induced labor, a ce#arean section, or an
abortion, as defined in s. 253.10 (2) (a).

SEcTION 3. 990.01 (19j) of the statutes is created to read:

990.01 (19j) Lm: BRTH. “Live birth® means the complete expulsion or

emacnong ,themoth any stage of development, -Efa'humanbeing ho, after
/
the expulsmn or extrac’mon breathes or has a beating heart, pulsation of the -

umbilical cord, or definite movement of voluntary muscles, regardless of whether the
umbilical cord has been cut, and regardless of whether the expulsion or extraction
ocenrs as a result of natural or induced labor, a cesarean section, or an abortion, as

defined in s, 253.10 (2) (a).

(END)

' APR-15-2083 11321 WI RIGHT TO LIFE 414 778 5785 P.03/05
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1 AN Act .+; relating to: live birth or the circumstance of being born alive.

Analysis by the Legislative Reference Bureau

Under current law, the terms “live birth” and “born alive” are not defined and
are used in various statutes, including those relating to abortion and disposition of
property to heirs at death.

This bill defines “born alive” and “live birth” for application to all of the statutes.
Further, the bill requires statutory construction so that one'who is born alive or who
undergoes live birth as the result of an abortion has the same legal status and legal
rights as a human being at any point after the human being is born alive or undergoes
the live birth as the result of natural or induced labor or 2 cesarean section. Lastly,
the bill prohibits construction of this requirement to affirm, deny, expand, or contract
a legal status or legal right that is applicable to a human being at any point before
the human being is born alive or undergoes the live birth.

For further information see the state fiscal esttmate, which will be pnnted as
an appendix to this bill. ,

The people of the state of Wisconsin, represented in senaie and assembly, do
enact as follows:

2 SECTION 1. 990.001 (17) of the statutes is created to read: .
A iadividuad Who underqoes! a \ive borth is bern alive.
3 $90.001 (17) LIVE BIRTH OR CIRCUMSTANCE OF BEING BORN ALIVE. (a) Alf a statute

4 refers to a live birth or to the circumstance in which an individual is born alive, the
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statute shall be construed so that whoever is born alive or undergoes a live birth as
the result of an abortion, as defined in s. 258.10 (2) (a), has the same legal status and
leéal rights as a human being at any point after the human being is born alivé or
undefgoes é ﬁve birth as the result of natural or induced labor or a cesarean section.

(b) Paragraph (a) may not be construed to affirm, deny, expand, or contract a

legal status or legal right that is applicable to a human being at any point before the

huraan being is born alive or undergoes the live birth, | '

0.01 (4m) BORN ALIVE. “Born alive” means being completely expelled or

extracted, a

y stage of development, from a mothe 0 is & human being and,

after the expulsion traction, breathi having a beating heaﬁ, pulsation of

o— )

SECTION 3. 990.01 (19)) of the statutes is created to read:

990.01 (19§) LIVE BIRTH. “Live birth” means the complete expulsion or

. s o hec —

extraction from #e mother, at any stage of devel,upment,kt:ahuman bei_néwho, after
/ .

‘the expulsion or extraction, breathes or has a beating heart, pulsation' of f.he

umbilical cord, or definite movement of voluntary muscles, regardless of whether the
umbilical eord has been cut, and regardless of whether the expulﬁion or extraction
ocecurs as a result of natural or induced labor, a cesarean section, or an abortion, as

defined in s, 253.10 (2) (2. '

(END)

%

SrOTTON 2. 990.01 (4m) of the statutes is created to read: ™Y

3/
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1 AN AC'I/;relating to: live birth or the circumstance of being born alive.

Analysis by the Legislative Reference Bureau

Under current law, the terms “live birth” and “born alive” are not defined and
are used in various statutes, including those relating to abortion and disposition of
property to heirs at death. : '

' This bill defines “born alive” and “live birth” for application to all of the statutes.
We bill requires statutory construction € that one who is born alive or who
undergoes)live birth as the result of an abortion has the same legal status and legal
- rights as a human being at any point after the human being is born alive or undergoes
: live birth as the result of natural or induced labor or a cesarean section. Lastly,
. the bill prohibits construction of this requirement to affirm, deny, expand, or contract
a legal status or legal right that is applicable to a human being at any point before

the human being is born alive or undergoes ¢ Tive birth——=__fo)

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill. '

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
2 SEcTION 1. 990.001 (17) of the statutes is created to read:
3 990.001 (17) LIVE BIRTH OR CIRCUMSTANCE OF BEING BORN ALIVE. (a) If a statute

4 refers to a live birth or to the circumstance in which an individual is born alive, the =
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BILL SECTION 1

statute shall be cbnstrued so that whoever is born alive or undergoes a live birth as
the result of an abortion, as defined in s. 253.10 (2) (a), has the same legal status and
legal rights as a human being at any point after the human being is born alive or
undergoes a live birth as the result of natural or induced labor or a cesareail section.

(b) Paragraph (a) may not be construed to affirm, deny, exﬁand, or contract a

legal status or legal right that is applicable to a human being at any point befgfe the

human being is born alive or undergoes ¢& live birth. 4 +M@~& o s
(D

SEcTION 2. 990.01 (4m) of the statutes is created to repd:
990.01 (4m) BORN ALIVE. “Born alive” means, with respect to a human being,

completely expelled or extracted from his or her mother, at afiy stage of development,

and, after the expulsion or extraction, bis###zg or having a beating heart, pulsation
of the umbilical cord, or definite movement of volunta;y muscles; regardless of
whether the umbilical cord has been cut, and rggardless of whether the expulsion or
extraction occuré as a result of natural or induced labor, a cesareah section, or an
abortion, as defined in s. 253.10 (2) (a).

| SEcTION 3. 990.01 (19j) of the statutes is created to read:

990.01 (19j) LivE BIRTH. “Live birth” means the complete expulsion or
extraction from his or her hflother, of a human being, at any stage of development,
who, after the expulsion or extréction, breathes or has a beating heart, pulsation of
fhe umbilical cord, or definite movement of voluntary muscles, regardless of whether
the umbilical cord has been cut, and régardless of whether the expulsion or
extraction occurs as a result of natural or induced labor, a cesarean section, or an

abortion, as defined in s. 253.10 (2) (a).

(END)
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2003 BILL

AN ACT to create 990.001 am, 990.01 (4m) and 990.01 (19j) of the statutes;

relating to: live birth or the circumstance of being born alive.

Analysis by the Legislative Reference Bureau

Under current law, the terms “live birth” and “born alive” are not defined and
are used in various statutes, including those relating to abortion and disposition of
property to heirs at death. -

This bill defines “born alive” and “live birth” for application to all of the statutes.
Further, the bill requires statutory construction such that one who is born alive or
who undergoes a live birth as the result of an abortion has the same legal status and
legal rights as a human being at any point after the human being is born alive or
undergoes a @@@live birth as the result of natural or induced labor or a cesarean
section. Lastly, the bill prohibits construction of this requirement to affirm, deny,
expand, or contract a legal status or legal right that is applicable to a human being
at any point before the human being is born alive or undergoes a live birth.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

o/

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 990.001 (17) of the statutes is" created to read:
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990.001 (17) LIVE BIRTH OR CIB€'UMSTANCE OF BEING BORN ALIVE. (a) If a statute

refers to a live birth or to t rcumstance in which an individual is born alive, the
statute/shall be construed so that whoever is born alive or undergoes a live birth as
the result of an abortion, as defined in s. 253.10 (2) (a), has the same legal status and
legal rights asa human being at any point after the human being is born alive or
undergoes a live birth as the result of natural or induced labor or a cesarean section.

(b) Paragraph (a) may not be construed to affirm, deny, expand, or contract a
legal status or legal right that is applicable to a human being at any point before the
human being is born alive or undergoes a live birth.

SECTION 2. 990.01 (4m) of the statutes is created to read:

990.01 (4m) BORN ALIVE. “Born alive” means, with réspect to a human being,
completely expelled or exfracted from his or her inother, at any stage of development,
and, after the expulsion or extraction, taking a breath or having a beating heart,
pulsation of the umbilical cord, or definite movement of voluntary muscles,
regardless of whether the umbilical cord has been cut, and regardless of whether the
expulsion or extraction occurs as a result of natufal or induced labor, a cesarean
section, or an abortion, as defined in s. 253.10 (2) (a).

SECTION 3. 990.01 (19j) of the statutes is created to read:

990.01 (19j) LivE BIRTH. “Live birth” means the complete expulsion or

- extraction from his or her mother, of a human being, at any stage of development,

who, after the expulsion or extractjon, breathes or has a beating heart, pulsation of
the umbilical cord, or definite movement of voluntary muscles, regardless of whether

the umbilical cord has been cut, and regardless of whether the expulsion or
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extraction occurs as a result of natural or induced labor, a cesarean section, or an
abortion, as defined in s. 253.10 (2) (a).

(END)
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In general, rules are })romulgated to augment statutes, and agencies are prohibited,
under s. 227.10 (2),” stats., from promulgating rules that conflict with state law.
However, it seems to me that s. 227.10 (2)ystats., by itself, would not necessarily compel
a rule to be construed in the way yoy intend, particularly if the rule is promulgated
without reference to s. 990.001 (17),as created in this bill. Therefore, I have in this
draft added “or rule” to s. 990.001 (17); to ensure that a rule concerning a human being
that is promulgated that refers to a live birth or the circumstances in which an
individual is born alive will have the construction you intend.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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In general, rules are promulgated to augment statutes, and agencies are prohibited,
under s. 227.10 (2), stats., from promulgating rules that conflict with state law.
However, it seems to me that s. 227.10 (2), stats., by itself, would not necessarily compel
a rule to be construed in the way you intend, particularly if the rule is promulgated
without reference to s. 990.001 (17), as created in this bill. Therefore, I have in this
draft added “or rule” to s. 990.001 (17), to ensure that a rule concerning a human being
that is promulgated that refers to a live birth or the circumstances in which an
individual is born alive will have the construction you intend.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us

Michael Dsida
Legislative Attorney
Phone: (608) 266—9867



